
FMLA 
Family Medical Leave Act 



Key point of the act 
▪  What does it provide? 

▪  Who is covered? 

▪  What conditions are covered? 

▪  What about intermittent use? 

▪  What about “Key Personnel”? 

▪  How does the employee apply? 



What does FMLA provide? 
▪  Up to 12 weeks of unpaid, job-protected leave per year (rotating 365 day lookback) 

▪  Requires group health benefits be maintained (employee still must pay their normal 
payroll deducted health premium) 

▪  Employer must pay accrued benefits (sick, vacation, holiday…etc) 



Who is covered? 
▪  An employee that has worked at least 12 months 

▪  Has worked at least 1250 hours during the past 12 months 

▪  Works at a location where the employer employs 50 or more employees within 75 
miles. 

▪  Public agency including a local, state, or federal govt entity regardless of the number 
of employees. 

▪  Public or private elementary or secondary school, regardless of the number of 
employees. 



What conditions are covered? 
▪  The birth and care of the newborn child of an employee 

▪  Mom AND dad each get 12 weeks 

▪  Can be 2 different 12 week periods 

▪  Placement with an employee of a child by adoption or foster care 

▪  Same benefit as birth 

▪  To care for an immediate family member with a serious health condition 

▪  A serious health condition (must require the employee to be out of work for 3 or 
more days) 



What about “Intermittent Use”? 
▪  An employee must still meet the requirement of a serious medical condition that will 

require 3 or more days away from work.   

▪  Those 3 days need not be in a row. 

▪  Patients physician fills out the “intermittent use” section of the health care provider 
certification.  

▪  Hours off are to be tracked in a rolling 365 day “look back”. 

▪  Hours off notification  should be enforced the same as employers time off policy. 



Key Personnel 
•  Under certain circumstances, an employer may deny job restoration to "key employees.“ 
•  Definition of Key Employee 

•  Salaried (exempt employee) 
•  Top 10% of pay for all employees of the employer within 75 miles 

•  When can a Key Employee be subject to not returning to work? 
•  employer must determine that the restoration of the employee to employment will 

cause "substantial and grievous economic injury" to the operations of the employer 
•  not whether the absence of the employee will cause such substantial and grievous 

injury.  
•  From the DOL website: 

•      An employer may take into account its ability to temporarily replace or do without the employee on FMLA leave. If permanent replacement is 
unavoidable, the cost of then reinstating the employee can be considered in evaluating whether substantial and grievous economic injury will occur 
from restoration. 

•      A precise test cannot be set for the level of hardship or injury to the employer which must be sustained. However, minor inconveniences and costs 
that the employer would experience in the normal course of doing business would certainly not constitute "substantial and grievous economic injury." 

•      FMLA's "substantial and grievous economic injury" standard is different from (and more stringent than) the "undue hardship" test under the 
Americans with Disabilities Act (ADA). 



How does an employee apply? 
▪  Employers should develop a process that provides notification to employees and 

includes proactively providing the application and physician documents to any 
employee that MAY meet the criteria. 

▪  Employers are responsible for providing FMLA even if the employee doesn’t request 
it. 

▪  Use standardized forms available from DOL or make your forms match theirs. 



Questions? 


