
MANAGING THE

CHANGING COMPLIANCE LANDSCAPE

Brian S. Werfel, Esq. 

Texas EMS Alliance

Horseshoe Bay Resort| August 9, 2022



This session is intended for 
informational purposes only and should 
not be relied upon for legal, financial, or 
accounting advice.  If you require legal, 
financial, or accounting advice, please 
seek the assistance of a licensed 
professional in your jurisdiction.





SNF Consolidated 
Billing Regime

In 2019, the HHS Office of  the Inspector 
General released a report indicating that 
existing Medicare edits were unable to properly 
identify Part B ambulance claims that should be 
properly bundled to the SNF under the SNF 
Consolidated Billing Regime

! Claims involving transports to and from a 
hospital for a bundled service 



For 78 of  the 100 beneficiary days we 
sampled, Medicare made Part B 

payments that were incorrect

On the basis of  our sample 
results….Medicare made a total of  

$19.9 million in Part B overpayments



Completely Unnecessary Diagram



To date, the OIG has 
settled more than a 

dozen cases with total 
recoupments and 

penalties totaling more 
than $8 million!!!



Comparative Billing Report

CMS has starting issuing a Comparative 
Billing Report to ambulance providers 
that are higher than their national or state 
“peer group” in any of  the following 
metrics:

1. Percentage of  total ambulance 
services that are BLS non-
emergencies

2. Average number of  transports per 
unique beneficiary

3. Average number of  miles per 
transport in any of  the urban, rural, 
or super rural categories 



Billing Privilege Revocations

42 C.F.R. §424.535
Revocation of  enrollment in the 
Medicare program
(a) Reasons for revocation. CMS may revoke a 
currently enrolled provider or supplier's 
Medicare billing privileges and any 
corresponding provider agreement or supplier 
agreement for the following reasons: 

(4) False or misleading 
information. The provider or supplier certified 
as “true” misleading or false information on 
the enrollment application to be enrolled or 
maintain enrollment in 
the Medicare program. (Offenders may be 
subject to either fines or imprisonment, or 
both, in accordance with current law and 
regulations.)



False or Misleading Statement 
on 885B Enrollment Form

!ALJ recently upheld the revocation of  a 
Texas ambulance company based on 
“unequivocal evidence” that it submitted false 
or misleading information on its Medicare 
enrollment

!Compass ambulance revalidated its Medicare 
enrollment information in July 2018.  As part 
of  that application it inadvertently listed its 
former address as a “practice location”
!When the Medicare Site Visit Contractor 
visited that address, the investigator saw no 
signs of  activity. The investigator informed 
Novitas, who concluded that the provider was 
no longer active at that practice location, and 
revoked the provider’s billing privileges



Failure to Disclose “Adverse 
Event”

In June 2019, the Departmental 
Appeals Board upheld the revocation 
of  fire district’s billing privileges based 
on its failure to report an adverse legal 
action against its interim fire chief.  
The chief  had been charged with 
felony disorderly conduct for recklessly 
discharging a firearm, but the 
prosecution was suspended for two 
year’s pending the chief ’s participation 
in an adult diversion program.  The 
fire district argued that this was not an 
“adverse legal action” within the 
meaning of  the applicable regulation.  



Failure to Pay Enrollment Fee

!In August 2019, an ALJ upheld the 
temporary deactivation of  the billing privileges 
of  a New Jersey EMS agency for failure to pay 
the required enrollment fee in connection with 
its revalidation.

!The provider had timely revalidated, but 
failed to include payment of  the fee with its 
submission.  The agency also failed to respond 
to several requests from Novitas for the fee 
(apparently, the agency thought its billing 
agency would pay the fee).  
!The agency eventually paid the fee as part of  
a second revalidation submission, but Novitas 
only reinstated its billing privileges effective as 
of  the date the second submission was 
received.  This resulted in a roughly one-
month gap in its ability to bill



DEPARTMENT OF JUSTICE









Using Contracts to Manage Our Risks



Purpose of  Contract:
1. Spell out parties’ respective obligations
2. Provide remedies for non-performance
3. Allocate certain known or unknown risks



This is supposed to be 
an informal discussion



Anyone here experiencing staffing 
shortages?





Facility. Within [fifteen days] of the end of each calendar month
during the Term hereof, Transporter shall deliver an invoice for all
Transportation Services provided during such month for which
Facility is responsible for payment. Each invoice shall set forth the
aggregate amount due to Transporter for all Transportation Services
rendered during the previous month, together with the following
information for each transport: date of service, level of service
provided (e.g. ALS, BLS, etc.), origin and destination, and such other
information as Facility may reasonably request. The payment rates
for such Transportation Services shall be at Transporter’s then
current charges; provided, however, that in the event Facility shall
make payment on such invoice within [____] (__) calendar days,
the payment rate shall be reduced to the rates set forth on
Appendix A hereto.



SNF Consolidated Billing. Facility shall be responsible for any
Transportation Service furnished to a patient during the covered
Medicare Part A Period (i.e., the first 100 days of a spell of
illness), unless such transportation is otherwise expressly exempted
from SNF consolidated billing pursuant to applicable Medicare
rules and regulations. In connection therewith, Transporter shall
determine the correct payor for each Transportation Service
furnished hereunder in accordance with the guidelines set forth on
Appendix B. For the purposes of applying this Section 4.4a, the
parties acknowledge and agree that a denial from Medicare for
SNF consolidated billing shall constitute conclusive evidence that
a Transportation Service is the financial responsibility of the
Facility.



• Consider contractual changes to
your agreements with SNFs that
allocate the risks associated with the
time lag between the typical start
date for RSNAT and your receipt of
the MACs prior authorization
decision

• For example:
• You might agree to run the risk
that the initial submission may
not be approved

• If non-affirmed, the SNF
would assume financial
responsibility for payment
while waiting on answer on
subsequent prior authorization
requests



Exclusion Testing. Business Associate hereby
represents and warrants to Covered Entity that
none of its current or future members,
shareholders, directors, officers, agents, employees,
or workforce members are or have ever been
excluded from participation in Medicare, Medicaid,
or any other Federal or State Health Care Program.
Business Associate further agrees that it shall
conduct ongoing exclusion testing throughout the
Term of this Agreement on a monthly basis, which
exclusion testing shall consist of, at a minimum,
checking each of the individuals listed above
against the U.S. Department of Health and Human
Services Office of Inspector General’s List of
Excluded Individuals/Entities and any
corresponding state database. Business Associate
agrees to notify Covered Entity immediate after
Business Associate first becomes aware that any of
the foregoing representations and warrants has
become or may become inaccurate. Business
Associate further agrees to fully indemnify Covered
Entity for any and all breaches of the
representations and covenants set forth above.



“Bad” PCS Forms

Do your current agreements 
require the facility to guarantee 
(i.e., to accept financial liability) 
for an ambulance transport 
they ordered - - or signed a 
PCS form - - that is 
subsequently denied for a lack 
of  medical necessity?







Payment for Access



Group 
Discussion





THANK YOU!!
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